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City of Sedona 
Citizens Engagement Group  

 
Position Paper on 

Helicopter Tour Noise Reduction 

 

For over 30 years, the citizens of Sedona and the users of the Coconino National Forest 
have suffered from noise caused by frequent and low flying helicopter tours.  In addition, 
noise and vibrations from helicopters have had a detrimental effect on the forest and 
wilderness.  In particular, endangered species and archaeological sites have been 
adversely affected by the proximity of helicopters.  
   
Periodically the issue of excessive noise has risen due to public awareness and 
complaints have been presented.  The response from the airport and the city of Sedona 
has been varied but has generally involved asking individuals to fill out complaint forms 
and the enactment of “fly friendly” provisions that make recommendations to the tour 
operators.  While these measures may have provided relief for limited time periods due 
to voluntary compliance by the operators, the problem regularly resurfaces as new 
operators appear or tour demands increase.   
  
Recently tour operations appear to have increased significantly.  Residents of Sedona 
and neighboring communities are experiencing helicopters regularly flying low over their 
homes.  Hikers and other users of the Coconino National Forest, including those 
seeking the solitude and peace of the wilderness areas of the forest, face the persistent 
rotor noise and vibration from the helicopters in the area.   
  
This report first will discuss the nature and specifics of the current problem with 
helicopter tour flights in the area.  Second, it will set forth the law that applies to these 
tours in terms of the ability of interested parties to place limitations and restrictions on 
these flights.  Third, it will address the issue of potential liability for accidents and 
protection of the owner.  Finally, it will set forth various options and potential solutions to 
the problem.    
 
Nature of the Problem   
 
Problems caused by helicopter tours have been a persistent issue for Sedona for many 
years.  This report will use the name “Sedona” to designate not only the city itself but 
also the Village of Oak Creek and surrounding residential and forest areas near the city.  
For example, in 1995 Sedona City Council  discussed “a resolution to support citizens 
for airport noise abatement in its report to find a solution to the problem of increasing 
noise generated by air traffic over Sedona.”  Also in 1995, the Sedona Airport enacted 
“Operation Sedona Skies.”  Among the recommendations from this Operation was that 
all flights comply with the FAA Advisory to maintain at least 2,000 feet “above the 
highest terrain” when flying over Sedona (FAA Advisory AC 91-36D.)  Therefore, it is 
clear that for over 20 years this issue has persisted in this area.  However, in light of the 
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fact that the recommendations of organizations such as the Sedona Airport as well as 
the FAA have been ignored by tour operators, these problems continue to exist.  And, in 
fact they are getting worse.   
 
Yavapai County, as the owner of the airport, is engaged in the development of an 
Airport Master Plan pursuant to FAA requirements.  Documentation from the preliminary 
drafts of this Plan show that helicopter tour traffic is increasing and estimates for the 
number of flights almost double by 2033.  Unless steps are taken, this will also result in 
the addition of at least 10 additional helicopter parking sites at the airport (see Master 
Plan Chapter 3, pg. 3-18.)  For 2013 (the last year of available data), there were 
estimated to be 35,000 “total operations” at the airport.  Of those, 31% (10,850) were 
“air taxi” e.g. helicopter (Master Plan, pg. 1-9.)  The forecast in the Master Plan is that 
by 2033, there will be 19,596 “air taxi” departures from the airport.  If allowed to 
continue on this path, the adverse impact on the community and the forest/wilderness 
will be substantial.  There needs to be a reduction in the number of tour flights as well 
as restrictions on the activities of the current flights in terms of altitude and flight routes.   
 
The Master Plan (Exhibit 1L) also points out the large number of alternative airports in 
our general geographic area.  These include Flagstaff, Cottonwood, and Prescott, as 
well as Clark Memorial and Payson.  Thus, many other available airports are within 
close proximity of the Sedona Airport. 
 
This referenced exhibit also depicts “numerous wilderness areas in the vicinity of the 
Airport that are subject to FAA Advisory Circular (AC) 91-36D.”  (Emphasis added.)  The 
Master Plan, in addition to noting this FAA Advisory, also notes that the airport has a 
“general noise abatement procedure.”  Both the FAA and the Airport set forth specific 
restrictions on altitude and operations of tour operators.  However, these are only 
recommended practices.  In fact, the current tour operators appeared before our 
Citizens Engagement Group in May 2015.  Both admitted that they are not complying 
with either of these recommendations.   
  
The result of the dramatic increase in flights and the disregard for the FAA Advisory and 
the airport noise abatement program is a significant increase in harm in this area.  The 
nature of the harm is multi-faceted.  Residents of populated areas experience increased 
frequency and volume from tour flights.  Helicopters now fly low over homes in all parts 
of the area, and given the frequency of these flights, the noise is persistent on many 
occasions.  Those using the forest and wilderness also suffer from the effects of these 
flights, as helicopters fly very near hikers and close to wilderness and other protected 
areas.   
 
The Forest Service has prepared and presented materials on the adverse impacts of 
helicopter tours to endangered species and sacred archaeological sites.  There are 
thousands of such sites within the Coconino National Forest as well as four known 
cultural resources sites located at the Airport itself (Master Plan pg. 1-29.)  The Forest 
Service has made specific recommendations as to the frequency and manner of 
helicopter tour flights in order to protect the forest.  However, the Forest Service cannot 
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require adherence to these recommendations and to a large extent, these 
recommendations are ignored.   
 
In addition to the documentation of this increasing problem in the text of this report, a 
visual presentation of representative incidents of helicopter tour traffic is provided.  This 
is an effort to demonstrate examples of what has actually occurred in this area by 
helicopter tours flying under the current minimal operational requirements.    
     
The Law 
 
The oft-repeated mantra of those opposing any effort to curb the excesses of helicopter 
tour operations is that the FAA has exclusive jurisdiction over every aspect of helicopter 
tour flights.  This is the FAA “exemption.”  As with many such pronouncements, such a 
categorical statement is only partially correct.  First, it must be determined that the entity 
sought to be curtailed is entitled to the exemption.  Second, one must look at the nature 
of the proposed limitation and what other remedies may exist.  Finally, one can always 
look to the FAA itself to protect the environment by additional rule-making and flight 
limitations. 
   
It is true that as a part of the Airline Deregulation Act of 1994, the federal government 
expressly preempts state and local aviation regulations that impact the route of the 
flight.  The Code states that “a State or political subdivision of a State . . . may not enact 
or enforce a law . . . having the force and effect of law related to a price, route, or 
service of an air carrier.”  Therefore, local governments cannot tell an “air carrier” where 
to fly.   
 
But there are still questions that remain: 
 

1. Are the Sedona tour operators “air carriers” under the law? 
 

The federal statute referenced above only restricts a State or subdivision from 
enacting laws that impact an “air carrier.”  This same law defines an “air carrier” 
as an entity that provides “air transportation.”  In light of the fact that this is a 
federal law, the definition of “air transportation” is critical.  It is defined as “foreign 
air transportation, interstate air transportation, or the transportation of mail by 
aircraft.” (49 USC 40102(a)(5.)  Federal appellate courts have held that “if [the 
carrier] does not engage in such transportation, it does not fall under the 
provisions of the Airline Deregulation Act of 1994 that expressly preempts state 
and local aviation regulations.” (SeaAir NY, Inc. v City of New York, 250 F. 3d 
183 (2nd Cir. 2001.)  In this case, a seaplane tour company flying out of a NYC 
terminal challenged regulations related to its operations.  SeaAir took tourists 
from this seaplane terminal around the city.  The Second Circuit found that this 
type of flying did not meet the definition of an air carrier under the statute.  Thus 
the court ruled:  “We agree with the district court that SeaAir’s air tours do not 
meet these requirements, and that SeaAir therefore cannot establish that the 
City’s regulation of sightseeing flights is preempted.” (250 F. 3d at 188.)   
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Both of the air tour companies flying out of Sedona Airport only have flights within 
the state of Arizona.  SeaAir argued that its flights flew into New Jersey airspace 
and therefore were interstate.  The Court rejected that argument.  Thus, even if a 
flight went into Utah, for example, it would still not qualify as an air carrier under 
the statute.  Therefore, based upon the SeaAir decision, preemption would not 
apply to either of the tour operators from the Sedona Airport. 
 
2. Can anyone other than the FAA affect tour operations? 

 
Yes.  While the statute cited above places certain aspects of helicopter tour 
operations under the auspices of the FAA, other parts of this same statute place 
authority to control aircraft operations in others.  49 USC 41713(b)(3) states that 
the federal preemption “does not limit a State, political subdivision of a State, or 
political authority of at least 2 States that owns or operates an airport served by 
an air carrier . . . from carrying out its proprietary  powers and rights.”  Thus, the 
owner of the airport - the proprietor under this exception - can take reasonable 
steps to provide protection from noise and other environmental concerns.  Case 
law makes it clear that these remedies can be broad and effective.   

  
In SeaAir, the city prohibited all commercial tour operations in an effort to curb noise.  
As discussed above, this Court held that SeaAir was not even entitled to challenge this 
due to the fact that it was not an air carrier under this law.  The court held, however, that 
even if the federal preemption applied that this rule banning commercial tours was still 
an appropriate exercise of the proprietor’s rights.  The court noted that there was 
nothing in the record to convince it that the City’s restriction of sightseeing flights was 
unreasonable or arbitrary.  “The City made the determination that in order to reduce the 
noise impact on the community, it needed to cut the number of flights from the seaplane 
base, and of those flights, sightseeing tours were not as beneficial to the City as 
commercial.” (Id. at 187.)   
  
Another case of note is National Helicopter Corp v City of New York, 137 F. 3d 81 (2d 
Cir. 1998.)  In this case, the city placed restrictions on the use of the heliport located on 
city property.  The city passed various restrictions on sightseeing flights from this 
location including restricting tourist operations to Saturday and Sunday flights only, 
limiting the total number of flights, and generally reducing total operations by almost 
50%.  These proposed reductions would decrease noise levels, both in magnitude and 
significant impact.  
 
The court first commented on the federal preemption and proprietor’s exception.  It held 
that “Congress has consciously delegated to state and municipal proprietors the 
authority to adopt rational regulations with respect to the permissible level of noise 
created by aircraft using their airports in order to protect the local population.” (Id. at 88.)  
The court held that the authority that the municipality may have as a landlord is “not 
necessarily congruent with its police power.” (Id.)  Thus cases that may limit the police 
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power of the government entity are not relevant to the exercise of the proprietary 
exemption of the owner of the airport.   
  
The court found the proprietor’s exemption to be broad.  “[The] proprietor exception 
allows municipalities to promulgate “reasonable, non-arbitrary and non-discriminatory” 
regulations of noise, and other environmental concerns at the local level.”  (Emphasis 
added.)  This authority, then, would empower the owner of the facility to protect the area 
from not only noise but other environmental concerns - e.g. endangered species, 
heritage sites, etc.  The court upheld the weekday and weekend curfews.  It permitted 
the proprietor to reduce cumulative noise levels, as opposed to only targeting peak 
noise levels or the noise level produced by an individual aircraft.  As an example of this 
broad latitude given to proprietors, the court held that “the proprietor was entitled to 
eliminate a portion of the Heliport’s operations upon reaching a conclusion that a 
problem of excessive noise existed.”   
  
These cases make clear first that there is no exception afforded to the tour operators in 
Sedona because they do not qualify as an “air carrier” under the definition in the statute 
in question.  Second, however, even if preemption applied, the proprietor of the airport 
has broad authority to protect the population affected by the airport operations.  This 
protection can be from noise but also protection of other environmental concerns. 
  
The fact that the county, as the owner of the airport and has entered into Federal Grant 
Agreements, does not change this analysis.  First, one would presume that the owners 
of the airports in the cases cited above have also been signatories to these agreements.  
That did not prevent the restrictions from being enacted.  Second, by accepting grant 
money, the airport is agreeing to comply with all applicable federal laws and regulations.  
It allows the airport to impose reasonable terms and conditions on the use of the facility.   
 
Potential Liability 
  
Helicopter tours - especially low to the ground and in the midst of high rock formations - 
pose a significant risk of accidents.  If an accident were to occur, the potential liability in 
a lawsuit could be very substantial.  Certainly the helicopter tour company would be a 
defendant in any suit but so, too, could the airport authority and the county, as the 
owner of the airport.  Thus, it is important for the airport and owner to have adequate 
protection against any potential claims. 
  
The leases that the Airport Authority signs with the helicopter tour companies have 
standard indemnification provisions.  Legally this will require the helicopter tour 
company to protect and defend the airport against any claim related to tour operations.  
However, this promise is only as effective as the assets of the tour company.  This 
provision, while necessary, provides little real protection to the authority or the county.   
 
Therefore, in both leases with the tour companies, the Airport Authority requires the tour 
company to maintain insurance and to name the county as an additional insured 
(Dakota Territory Tour Lease Section 11.2;  Hillsboro Lease Section 11.2.)  However, in 
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both of these leases, the amount of the required insurance in only $1 million dollars.  In 
light of the potential damages that could be claimed in a crash, for example involving 
multiple fatalities, this limit is woefully inadequate.   
 
In addition to these meager insurance limits, Yavapai County also has a lease between 
it and the Airport Authority.  This lease required the Airport Authority to provide a policy 
of insurance with a limit of $2 million dollars per occurrence.   
 
Even if combined, the total insurance required by these contracts fails to protect the 
county from potential claims for personal injury and damages if a significant accident 
were to occur.  Total limits should be at least $20 million in light of the nature of the risk 
and the potential for serious injury or death if a crash were to occur.   
 
Solutions     
 
It is first important to note that the proprietor does not need to incorporate any 
limitations on air operations into a lease that currently exists or that is up for renewal.  
The restrictions on excessive conduct by tour operations can be remedied by airport 
regulations passed by the airport authority.   
 
This report is not making a specific recommendation as to what remedy or approach 
should be taken.  However, a listing of potential remedies - many of which have been 
upheld by federal courts - follows: 
 
 1.  Ban on tour flights entirely - (case law support) 
 2.  Curfews (daytime and weekend) - (case law support) 
 3.  Limitation of total operations from the airport - (case law support) 
 4.  Require compliance with FAA Advisory (not regulating a specific route) 
 5.  Requiring flight tracking technology in all aircraft (avoids disputes on altitude) 
 6.  Require helicopter tour companies to obtain insurance with limits of at least 
                $20 million per occurrence.   
  
Finally, to the extent that the proprietor, the city of Sedona, airport authority, or 
interested population, may want to place limits on specific routes flown by tour 
operations, then recourse to the FAA is an available avenue.  While there are key 
factual differences, the National Park Service adopted a plan to restrict noise from 
tourist aircraft at the Grand Canyon.  The FAA has the authority to modify its rules in 
light of such plans for quiet in the national park.   
 
For questions or more information, please contact Michael Yarbrough, Chair, at 
michaelyarbrough3@gmail.com or 614-783-7661. 
 
Link to video examples: https://vimeo.com/140098955  
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